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STATEMENT OF THE BASIS OF JURISDICTION

This Court has jurisdiction over this matter purdguédo MCL 600.215 and MCR
7.301(A)(2).

On July 30, 2004, this Court held that the Trib&t& Gaming Compacts entered into
between the State of Michigan and four Indian Tgiie “Compacts”), are contracts between
sovereign entities —the State of Michigan and tkepective Indian tribes — and were
appropriately approved by the Michigan Legislatime resolution. Taxpayers of Michigan
Against Casinos v State of Michigat71 Mich 306, 312; 685 Nw2d 221 (2004Y OMAC).
This Court also held that the resolution, HCR 1s%ot a “local act” in violation of Const 1963,
art 4, 8 29.1d. at 313. This Court remanded to the Court of Atgpea challenge to Section 16 of
the Compacts, which authorizes the Governor to teggoCompact amendments with the Tribes
and which binds the State to those amendmentsdlmasa claim that this section violates the
separation of powers clause of Const 1963, art23, §

On September 22, 2005, the Court of Appeals issu@el decision striking down the
amendment provision on its fac€App at 16a-34a). Intervening Defendant-Appellant Little
Traverse Bay Bands of Odawa Indians (“LTBB”) filad Application for Leave to Appeal on
November 3, 2005, pursuant to MCR 7.302. Defend&ate of Michigan (the “State”) and
Plaintiff Taxpayers of Michigan Against Casinos JMAC”) also filed Applications for Leave
to Appeal on that same dayThis Court issued orders granting all three Aggilbns on March

29, 2006.

! TOMAC's Application concerned the refusal of theult of Appeals to allow TOMAC,
more than five years after filing its initial conapit, to interject at this late date new challenges
to the Compacts as a whole. This issue is sepanatelistinct from the amendment clause issu
remanded by this Court, and therefore will be asiskd only under the appropriate docket.

[

Vi
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STATEMENT OF QUESTIONS INVOLVED

DOES SECTION 16 OF THE COMPACTS, WHICH AUTHORIZE S THE
GOVERNOR TO NEGOTIATE COMPACT AMENDMENTS WITH THE
TRIBES AND WHICH BINDS THE STATE TO THOSE AMENDMENT S,
VIOLATE THE SEPARATION OF POWERS PROVISION IN THE M ICHIGAN
CONSTITUTION, CONST 1963, ART 3, § 2?

The Court of Appeals says: “Yes.”

The Circuit Court says: “Yes.”

Plaintiff/Appellee Taxpayers of Michigan Against<i@os says: “Yes.”

Defendant State of Michigan says: “No.”

Intervening Defendant/Appellant Little Traverse Bagnds of Odawa Indians says: “No.”

I DOES THE AMENDMENT ENTERED INTO BETWEEN THE STA TE AND THE
LITTLE TRAVERSE BAY BANDS OF ODAWA INDIANS VIOLATE THE
SEPARATION OF POWERS PROVISION IN THE MICHIGAN
CONSTITUTION, CONST 1963, ART 3, § 2?

The Court of Appeals says: “Yes.”

The Circuit Court did not address this question.

Plaintiff/Appellee Taxpayers of Michigan Against<i@os says: “Yes.”
Defendant State of Michigan says: “No.”

Intervening Defendant/Appellant Little Traverse Bagnds of Odawa Indians says: “No.”

vii
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STATEMENT OF FACTS

STATEMENT OF MATERIAL FACTS

Since its inception over six years ago, this caas tHlealt with fundamental issues
regarding the structure of government set fortthen Michigan Constitution, the powers of the
legislative and executive branches in Michigan, uh&ue legal status of Indian tribes, and the
relationship between the government of this Statethe sovereign tribal governments. In this
case, plaintiffs challenge the manner in which $itate of Michigan (the “State”) entered into
tribal-state gaming compacts (the “Compacts”) viithr federally recognized Indian tribes (the
“Tribes”), including the Little Traverse Bay Band§ Odawa Indians (“LTBB”Y (SeeApp at
63a-84afor a copy of the Compact with LTBB. The other Guauts are nearly identical to
LTBB’s compact.)

This second round of briefing to this Court follotinss Court’s decision that the manner
in which the Michigan Legislature bound the Stadethe Compacts was constitutional, and
concerns the remanded issue of the constitutignaiit the amendment provision of the
Compacts, Section 1§App at 78a). While this Court remanded the amendment issuausec
the lower courts had not yet had an opportunitypass on it (the issue only having ripened
subsequent to the case coming before this Cobd)ptoper resolution of this issue turns on the
same history of Indian gaming and the same uniggal lcontext canvassed thoroughly by this
Court in its prior decision.

A. The Indian Gaming Regulatory Act

The Tribes and the State negotiated and enteredthiet Compacts at issue in this case

pursuant to the requirements of the Federal In@Giaming Regulatory Act, 25 USC 2701 et seq

2 The other three tribes are the Nottawaseppi HiBand of Potawatomi Indians, the
Little River Band of Ottawa Indians, and the Poka@and of Potawatomi Indians.
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(“IGRA”). IGRA provides a comprehensive scheme ftbe authorization, operation, and
regulation of gaming activities on Indian landsd @ivides tribal gaming into three classes. The
Compacts authorize the Tribes to engage in Cldsgalhing, which consists of casino-style
gaming, including table games and slot machiné&sUQC 2703(8).

Pursuant to IGRA, Class Ill gaming activities aag/ful on Indian lands if the gaming
activities are: (1) properly authorized by the ardiribe; (2) “located in a State that permits suck
gaming for any purpose by any person, organizatmm,entity;” and (3) “conducted in
conformance with a Tribal-State compact entered byt the Indian tribe and the State.” 25
USC 2710(d)(1). IGRA does not specify the mannewhich the State binds itself to a tribal-
state compact, but requires that the State “negotvéth [an] Indian tribe in good faith to enter
into such a compact” if a tribe seeks to engadélass Il gaming. 25 USC 2710(d)(3)(A).

B. History of Indian Gaming in Michigan
1. The 1993 Tribes

Prior to IGRA’s passage, several Indian tribes afgel casino gaming establishments or
their lands in Michigan.Sault Ste Marie Tribe of Chippewa Indians v Micimg800 F Supp
1484, 1486 (WD Mich 1992). After IGRA was passtthse tribes (collectively, the “1993
Tribes”), which did not include any of the Tribeshege Compacts are the subject of this
litigation, entered into a lengthy negotiation gss, including litigation in federal court, with
both Governors Blanchard and Engler regarding catimgfor Class Il gaming in Michigan.
In 1993, the Tribes and Governor John Engler reehgettlement of the litigation, conditioned
upon the parties entering into a compact for Cldsgaming. (App at 37a; Stipulation for
Entry of Consent Judgment at 3).

Soon after the Consent Judgment was entered, tijislatire approved — by concurrent

resolution — tribal-state gaming compacts with 1883 Tribes. These compacts were identica
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in all critical respects. The compacts set fodhaus stipulations regarding the types of gaming
to be conducted by the 1993 Tribes and the manhezgulation of such gaming. While the
compacts appear to contemplate that amendmentdbenmade, those compacts do not set fortl
a specific amendment procedure, except as to festgf games that may be offered for play
(App at 62a; Compact Between May Mills Indian Commuity and the State of Michigan, 8
15) (indicating that “[a]ny subsequent amendment or ifrcation of this Compact shall be filed
with the Michigan Secretary of State”).

2. The 1998 Tribes

Several years later, then-Governor Engler, on lhetidhe State of Michigan, negotiated
tribal-state gaming compacts with four tribes thadl not obtained federal recognition until after|
the 1993 Compacts were negotiated. It is thesepaota that are at issue in this case. In 1998
after Governor Engler negotiated the Compacts withfour tribes, the Michigan Legislature
bound the State to the Compacts by passage of Homseurrent Resolution 115 (“HCR 1157).
(App at 85a). See TOMACsupraat 316. HCR 115 received a majority of the vatéshe
legislators present and voting in each chambertingeéhe necessary threshold established b
the rules of each house of the Legislature forggs®f a concurrent resolutiokee Taxpayers
of Michigan Against Casinos v State of Michigdil Mich 306, 316 n 4; 685 NW2d 221 (2004)
(“TOMAC). The Compacts set forth the contractual paransetinder which the Tribes may
conduct casino-style gaming on eligible Indian &md the State of Michigan, including the
types of games that may be offered, the mannezgflation of gaming, the manner and amoun
of Tribal payments to the Michigan Strategic Fundl docal units of government, dispute
resolution procedures, and other related ite(App at 63a-84a).

In addition, Section 16 of the Compacts providgsaedure by which the Compacts can

be amended(App at 78a-79a, Compact 8§ 16).Pursuant to this procedure, which was agree

)

-

3,

o
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upon by the State and each Tribe as part of thep@ots, either the State or a compacting Tribe
can propose amendments to a Compact by providirttewinotice to the other party. The Tribe

is authorized to propose amendments “by submittiegproposed amendments to the Governg

=

who shall act for the State(App at 78a, Compact § 16(A)(i)). The State, in turn, is authorized
to propose amendments to a Tribe by “acting thrabhghGovernor.” (App at 78a, Compact 8
16(A)(ii)). Both the State’s and the Tribe’s amendment powexgestricted, however, in that
neither party may “amend the definition of ‘eligghindian lands’ [on which gaming may take
place] to include counties other than those séh fior Section 2(B)(1)” of the Compac(App at

78a, Compact § 16(A)(iii)). Once the parties either agree on a proposed amnericor reach

—

agreement after negotiation concerning the sulgéa proposed amendment, the amendmer
must be “submitted to the Secretary of the Intefoorapproval pursuant to the provisions of the
IGRA.” (App at 79a, Compact 8§ 16(B)&(C)). Furthermore, the Compacts provide that
“[u]lpon the effective date of the amendment, aiftedt copy shall be filed by the Governor with
the Michigan Secretary of State and a copy shatrdresmitted to each house of the Michigan
Legislature and the Michigan Attorney Genergl&pp at 79a, Compact § 16(D)).

The amendment process set forth in Section 16 e@fCbmpacts has been utilized only
once. On July 22, 2003, (after the lower courtd @iecided the original issues in this case, and
after Plaintiff Taxpayers of Michigan Against Cassn(“TOMAC”) had filed its application for
leave to appeal to this Court), the Chairman of BT&d Governor Jennifer Granholm signed a
proposed amendment to the LTBB Compact (the “Amesrdiih  (App at 86a-89a). Among
other things, the amendment authorizes LTBB to adsecond gaming site within Emmet or
Charlevoix Counties, its previously defined eligidhdian lands, contingent upon the approva

of the local unit of government. It also increatdes amount of Tribal payments to the State for
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this second site, and indicates that payments lv@llmade “to the State, as directed by the
Governor or designeé.”(App at 88a).

By its terms, the Amendment was to become effectipen (a) execution by the
Governor; (b) execution by the Tribal Chairperséh. ©BB; (c) submission of the Amendment
to the Secretary of the Interior pursuant to IGR#d (d) publication of approval of the
Amendment in the Federal RegistéApp at 89a). The last of these requirements was met on
December 2, 2003, when the Amendment was deemerbwagap by the Principal Deputy
Assistant Secretary of the Interior — Indian Af§aifthrough delegated authority from the
Secretary of the Interior). Certified copies o thmendment were transmitted to the Secretary
of State, the Attorney General, and each houséefLegislature, in accordance with Section
16’s terms. LTBB has made one payment to the Statsuant to the Amendment. That
payment was made on or about February 27, 2004wasddirected to the Michigan Strategic
Fund. (App at 90a)? While the 2003 amendments to the LTBB Compact pitated the issue
presented in this stage of the litigation, the Co@irAppeals did not discuss the substance of the

Amendment in its decision on remand.

3 While payments for the original site are set at@%he net win derived from Class IlI
electronic games of chance, payments for the sesibmdre set in the Amendment at 10% of the
first $50 million in annual net win derived froma3k 1l electronic games of chance, and 12% @
annual net win in excess of $50 millior{App at 88a, Amendment § 17(C)). Furthermore,
payments in the original Compacts are contingemi@other person in the State (besides othe
federally recognized Tribes with valid compacts ahé three authorized Detroit casinos)
operating “electronic games of chance” or “comnarcasino games” anywhere in the State
(App at 79a, Compact 8§ 17(B)).The Amendment geographically limits this continggto ten
counties located in the northern lower peninsulaugha second gaming site ope(App at
88a).

124

=3

=

* This Court has recognized that it may take judiniatice of information contained in
“official government data.”LeRoux v Secretary of Stat5 Mich 594, 613-14; 640 NW2d 849
(2002). LTBB respectfully requests that this Cotake judicial notice of this document,
pursuant to MRE 201(b), in that it is a source fific@al government data “whose accuracy
cannot reasonably be questioned.”




DYKEMA GOSSETT-A PROFESSIONAL LIMITED LIABILITY COMPANY- CAPITOL VIEW 201 TOWNSEND STREET SUITE 900ANSING, MICHIGAN 48933

. STATEMENT OF MATERIAL PROCEEDINGS

The procedural history of this case is both lengting complex. On June 10, 1999,

TOMAC filed this action against the Statalleging that the Compacts were invalid becaue (1

the Compacts were “legislation” and by approvingnthby resolution rather than by bill, the
Legislature violated Const 1963, art 4, § 22; (B Compacts were “local acts” under Const
1963, art 4, 8 29; and (3) the Compact provisioat thuthorizes the Governor to approve
amendments on behalf of the State violates theragma of powers clause of the Michigan
Constitution, Const 1963, art 3, 8 2. The Defemslam this case responded by arguimger
alia, that the Compacts are contracts, and do not itateskegislation.

A. Decisions of the Lower Courts

On January 18, 2000, the Ingham County Circuit Casued its decision in this case,
based upon cross-motions for summary dispositi(kt. #2).° The trial court held that the
Compacts constituted state legislation, and thezefound in favor of TOMAC on Count |
(regarding the form of the Legislature’s approvathe Compacts) and Count Il (regarding the
amendment provision and separation of powers). Cinheuit Court rejected TOMAC's claim

under Count Il (regarding local acts).

> TOMAC named only the State of Michigan as a defeind Two of the consultants
involved in the development of the proposed casi@ning Entertainment, LLC (“GE”) and
North American Sports Management Company, Inc. (R¥M”) intervened as party
defendants, pursuant to an order dated Septembd©20. On August 12, 2002, at NORAM’s
request, the Court of Appeals dismissed NORAM parsy to this action. The Tribes were not
originally made parties to this action. On Septen0, 2004, after this Court’s remand of the
Compact amendment issue to the Court of AppealBBLiiled a Motion to Intervene with that
court, citing the unique perspective and interé3tBB has in the specific issues presented of
remand. The Court of Appeals granted LTBB’s motonOctober 8, 2004(Dkt # 121).

® Docket Numbers (abbreviated as “Dkt. #") referth document number in the
Michigan courts docketing system for this case,r&ume Court Case Number 129822 and Cour
of Appeals Case Number 225017.

N
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The State and Intervenors Gaming EntertainmentN@BAM appealed the trial court’s
decision and, on November 12, 2002, the Court giets issued its Opinion. In a unanimous
decision, the Court of Appeals reversed the trairts decision, and found against TOMAC on

all counts. (Dkt. #71). The Court of Appeals concluded that the Compactscantracts, not

legislation, and that the Legislature’s concurreimche Compacts by concurrent resolution was

both governed by federal law and consistent wigttestaw. The Court of Appeals also found
TOMAC's “local acts” argument to be without meriEinally, the Court of Appeals determined
that TOMAC's separation of powers claim was noeripr appellate review since, at that time,
none of the Compacts had been amended.

B. Decision of the Michigan Supreme Court

TOMAC filed an application for leave to appeal tGeurt of Appeals’ decision to this
Court and, after the Governor and LTBB entered thtbAmendment, also sought leave to file g
supplemental brief addressing the Amendment. QpteB®ber 25, 2003, this Court granted
TOMAC's application for leave to appeal, and alsanged TOMAC’s motion to file a
supplemental brief.

On July 30, 2004, this Court issued its decisiorthis case. Taxpayers of Michigan
Against Casinos v Michigad71 Mich 306; 685 NW2d 221 (2004). The lead apinauthored
by then-Chief Justice Corrigan, and joined by g&esti Taylor and Young, found that the
Compacts were valid, and that the Legislature’s@gd of the Compacts through HCR 115 did
not constitute legislation. In a concurring opmidustices Kelly and Cavanaugh agreed.

This Court held that the Compacts are contracte/det two sovereign entities — the
Indian tribe and the State of Michigan — and weoprapriately approved by resolutiond. at
312. It also ruled that HCR 115 is not a “local’ &c violation of Const 1963, art 4, § 29d. at

313. Because the LTBB Compact had been recentgnhded, and because the lower courts hal
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not examined the Amendment, the Court then remaadsidgle issue to the Court of Appeals
for consideration: “whether the provision in thempacts purporting to empower the Governot
to amend the compacts without legislative approvaliates the separation of powers doctrine
found in Const 1963, art 3, 8§ 2It. at 333.

In reaching its conclusions, this Court expresshjognized that the State lacks the powe
to legislate over sovereign Indian tribes, and ddte unique context in which the compacting
process took place, pursuant to the requirement&RA. Id. at 319-323see also idat 336-
343 (Kelly, J., concurring). The Court stated tHatlian tribes are “distinct political
communities” whose “sovereignty is limited only Bpngress,” and whose tribal immunity “is
not subject to diminution by the StatesTOMAGC supraat 319 (citations omitted). The Court
also explained that, through the procedures stt inrlGRA:

Congress has permitted the states to negotiate thghtribes
through the compacting process to shape the terdsruwhich
tribal gaming is conducted. The states have ndaaiy to
regulate tribal gaming under the IGRA unless thigetexplicitly
consents to the regulation in a compddt; see also idat 339-340
(Kelly, J., concurring).

The Court ruled that the unique negotiation and macting process between two
sovereigns, the tribe and the State, cannot beedes “legislation” by the State. As then-Chief]
Justice Corrigan explained:

IGRA only grants the states bargaining power, regulatory
power, over tribal gaming. The Legislature is pioitked from
unilaterally imposing its will on the tribes; ratheinder IGRA, it
must negotiate with the tribes to reach a mutuakemgent....
[T]he hallmark of legislation is unilateral imposh of legislative
will. Such a unilateral imposition of legislative wgl completely
absent in the Legislature’s approval of tribalstagjaming
compacts under IGRA. Here, the Legislature’s apgrof the
compacts follows the assent of the parties govermgdhose
compacts. Thus, the Legislature’s role here reguinutual assent
by the parties — a characteristic that is not dahi hallmark of a
contractual agreement but is also absolutely foréogthe concept
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of legislating. TOMAC supra at 323-324 (emphasis addedge
also id at 347 (Kelly, J., concurring).

The Court further emphasized that the Compactsairéegislation because they do not
regulate the people of the State of Michigan — ¢hado are subject to the power of the
Legislature — but only constitute the agreementhefTribes to abide by certain restrictions on
their activities. TOMAGC supraat 324. Furthermore, “[u]nder the terms of thenpacts, the

tribes themselves, not the state, regulate thewminaf class Il gaming on tribal lands. The

Legislature has no obligations regarding the ragiaof gaming whatsoever, nor can the state

unilaterally rectify a violation of the compactslt. at 324-325. The Court also concluded tha
the Legislature “has not dictated the rights olietubf those other than the contracting parties,
nor does the Legislature’s approval of the Compé&uisate any affirmative state obligations.”
Id. at 325-326. Given these considerations, thisriJueld that the Compacts do not constitute
legislation.

After determining that the Compacts are not legista the Court next turned to the
qguestion of whether the Legislature was free temeine the means by which the State would
bind itself to the Compacts. The Court began ftbe premise that the Michigan Legislature,
unlike its federal counterpart, possesses plenawep and its authority is restricted only by the
limitations set forth in the state or federal cinsibns! Id. at 327. Accordingly, the Court

concluded that:

" Underlying this Court's decision was an approgriaecognition of this Court’s
obligation to show deference to the Legislaturesl dhe Executive’'s decisionmaking with
respect to the negotiation and approval of the Gantsp Id. at 329 (“It is one of the necessary
and fundamental rules of law that the judicial poveannot interfere with the legitimate
discretion of any other department of governme8b long as they do no illegal act, and are
doing business in the range of the powers commitidtieir exercise, no outside authority can
intermeddle with them.”) (quotin®etroit v Hosmer Circuit Judger9 Mich 384, 387; 44 NW
622 (1890)).

)
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It is acknowledged by all that our Constitution @ans no limits
on the Legislature’s power to bind the state tooatact with a
tribe; therefore, because nothing prohibits it frdoing so, given
the Legislature’s residual power, we conclude thatLegislature
has the discretion to approve the compacts by ugsol Id. at
328;see also idat 347-348 (Kelly, J., concurring).

This Court thus rejected TOMAC'’s claims regardidge tmanner in which the Legislature
approved the Compacts.
In sum, then, the Court held that since the Congpaceé not “legislation,” and the

Constitution does not dictate the manner of theidlatyre’s action when it performs tasks other

than the passage of legislation, the Legislaturérae to approve and bind the State to the

Compacts by passage of a concurrent resoluticn.
The Court remanded just one issue — the issue diegathe constitutionality of the
amendment provision in the Compacts — to the Gafulppeals. In so doing, the Court stated:

Although we agree with plaintiffs that Governor @malm’s
recent amendments make the amendment provisioa rgse for
review, the lower courts have not yet been ablaskess this issue
since the amendments. It is not proper for us dosd now.
Therefore, we remand this issue to the Court of edbp to
consider whether the provision in the compacts quirmy to
empower the Governor to amend the compacts witlegiglative
approval violates the separation of powers doctioned in Const
1963, art 3, 8§ 2. The Court of Appeals should i@ the trial
court if it determines that further fact-finding s ecessary to
resolve the issueTOMAC supraat 333.

In her concurring opinion, Justice Kelly determingdht the amendment provision in the
Compacts is valid on its face, but agreed thatiskee should be remanded so as to provide
more developed record regarding the specifics ®@LfiBB Amendment.ld. at 348-350 (Kelly,

J., concurring).

10
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C. Decision of the Court of Appeals on Remand

In response to this Court’s remand of the amendiisene and upon motion of the State,
the Court of Appeals issued an Order, on Octob2084, authorizing all parties to this case to:
[Flile briefs addressing (1) whether the provisiorthe tribal-state
gaming compact of the Little Traverse Bay Band ofa®@a
Indians, purporting to allow the governor to amehd compact
without legislative approval, violates the sepamatiof powers
clause, Const 1963, art 3, 8 2, (2) assuming tmataitnendment
provision in the compact is constitutional, whetlaey aspect of
the exercise of the power to amend violated thearsd¢jon of
powers clause, Const 1963, art 3, § 2, and (3) effiatt will there

be on the amendment as a whole if an aspect oarendment
violates the separation of powers clause.

This Order was consistent with this Court’s direetiegarding the narrow issues on remand.

After receiving briefs and hearing oral argumewinirthe parties, the Court of Appeals
issued its decision on the remanded question oteBder 22, 2005(App at 16a-34a). Judge
Schuette authored the majority opinion, which wasgd by Judge Owens. Judge Borrello filed
a dissenting opinion.

The majority found that Section 16 of the Compadtdates the separation of powers
clause in Const 1963, art 3, 8 ZApp at 17a, Slip Op. at 2). The majority noted that the
powers of government are separated into three besnand, quotingeople ex rel Sutherland v
Governot 29 Mich 320, 324-325 (1874), stated that thesilivi of powers “is accepted as a
necessity in all free governments, and the veryoammment of power to one department is
understood to be a prohibition of its exercise iblyez of the others."(App at 23a-24a, Slip Op.
at 8-9).

Ignoring the unique legal context of the Compaatscarefully elaborated upon in this
Court’s opinions in this case, the majority soutghtatnalogize the Legislature’s approval of the

Compacts and the amendment provision of the Commpaalelegations of power that are found

11
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in statute. The majority relied heavily on langedgpm a 1944 case challenging the Governor’s

actions in entering into a contract whose termsweconsistent with a state statuRmxborough
v Michigan Unemployment Compensation Cqor8® Mich 505; 15 NW2d 724 (1944). Based
on theRoxboroughdecision, the Court of Appeals majority concludeat:

Here, no party has identified any statutory or ttutsonal
authorization for the Governor to enter into contpa®r
amendments to compacts that are not subject tcslddige
approval. Thus, while the Supreme Court TOMAQ, held that
the Governor could negotiate the gambling compaatgect to
legislative approval by resolutiSnye conclude that the Governor
does not have unbridled authority to amend a compac

Absent astatutory delegatiomf authority by the legislature to the
Governor to amend a gambling compact and being fodired the
constitutional prohibition that forbids the exewetibranch from
assuming duties of the legislative branch unlegsessly provided
for in the Michigan Constitution, any amendmentatgambling
compact must be presented to the legislature fprosal, at the

very least by legislative resolutiorfApp at 25a, Slip Op. at 10)
(emphasis added).

The majority did not analyze the specific contehtttee Amendment approved by Governor
Granholm and the LTBB, but based its decision enaiimendment provision on its face.

The dissent argued that: “It is not the functiénhis Court to invalidate a decision made
by the Legislature in its exercise of a constitudily permitted authority when the Legislature
itself elected to grant the Governor the powerrntead the compacts and validly did sqApp
at 31a, Slip Op. of Judge Borrello, at 4). The dissent also was “not persuaded that th
Legislature’s approval of the compacts constitudedklegation of legislative power at all,” and

argued that if there was such a delegation, it s@ecific and limited enough to withstand

8 A review of this Court’s decision ITOMAC reveals that while this Court held that the
Legislature may approve the Compacts by resoluitodid not address or reach any holdings
regarding the Governor’s role in negotiating thenacts or the limitations, if any, that may
exist on the Governor's authority to negotiate andbthe State to either the Compacts or
subsequent amendmenSee TOMACsupra

12
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constitutional scrutiny(App at 33a-34a, Slip Op. of Judge Borrello, at 67 Accordingly, the
dissent “would [have] reverse[d] the trial courtlscision and [held] that the provision in the
tribal-state gaming compacts granting the Govetherauthority to amend the compacts does
not violate the Separation of Powers Clause ofMighigan Constitution.” (App at 34a, Slip
Op. of Judge Borrello, at 7).

SUMMARY OF ARGUMENT

In its decision inTOMAGC a majority of this Court found that the Compdwnt$ween the
State and the Tribes occupy a unique place in Matis constitutional framework. The Court
ruled that the Michigan Legislature, which possegdenary power, can approve the Compact
by resolution, and also held that the Compacts cargtracts between two sovereigns, not
legislation. The basic principles articulated histCourt iInTOMAC apply directly to the issue
of the validity of Section 16 of the Compacts. dprovision, which permits the Governor to
negotiate amendments to the Compacts and whicls livedState to those amendments, does n
give the Governor the power to enact legislatiorstead, Section 16, which is the product of an
agreement between the State and the Tribes, sibipls the State, within proper restraints
imposed by the Constitution and by the Compactsfedves, to non-legislative amendments ta
the Compacts, duly negotiated by the Governor nmchpacity as chief executive of the State.

In its majority opinion on remand, the Court of Aas disregarded these fundamenta
principles articulated iTOMAC, and based its opinion on scant and inapposite etytholts
principal authority waslictafrom a 1944 case holding that the Governor doedimat the state
when he attempts to contract with an employee fealary higher than the authorizing statute
prescribesRoxborough v Michigan Unemployment Compensation o809 Mich 505; 15
NwW2d 724 (1944)—an uncontroversial holding thatslaet provide guidance in this context.

Further, the Court of Appeals failed to understémat the principles underlying the Michigan

13
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system of separation of powers — avoidance of agggament of governmental power and
protection of the people from undue encroachmenpdyerful governmental actors — do not
apply in this context. As such, Section 16 sursigefacial constitutional challenge, and the
Court of Appeals’ conclusion to the contrary cogés reversible error.

The specific Amendment entered into between théeSiad LTBB in 2003 likewise
passes constitutional muster. None of the pronssimcluded in the Amendment constitutes
legislation or exceeds the Governor's constitutigmawer, and none unlawfully appropriates
funds. Additionally, the Governor has done nothiimg executing the provisions of the
Amendment that violates her constitutional duteshie State. The Amendment, therefore, als¢
is constitutional.

STANDARD OF REVIEW

This appeal presents constitutional questions, lwttics Court reviewsle novo County
Road Ass’n of Mich v Governot74 Mich 11, 14; 705 NwW2d 680 (2003j.the Court finds that
the Legislature has acted within the scope ofatsstitutional powers and pursuant to its plenary
authority, however, it must defer to the LegislatuSee LeRoux v Secretary of Stat@5 Mich
594, 619; 640 NW2d 849 (200Aull v Mich State Apple Comr296 Mich 262, 267; 296 NW
250 (1941);Malisjewski v Geerlingss7 Mich App 492, 495; 226 NW2d 534 (1975). Sitioe
Legislature generally is presumed to have acteflinvithe scope of its powers, the burden of
proving that the Legislature has acted in an untotisnal manner rests squarely with
TOMAC. Doyle v Election Comm of Detrp261 Mich 546, 549; 246 NW 220 (1938)prris v
Metriyakoo| 107 Mich App 110, 116-117; 309 Nw2d 910 (1981).

ARGUMENT

This case presents the question whether Sectiari it Compacts, both on its face and

as that provision was exercised in the Amendmetdred into between the State and LTBB,
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violates the separation of powers clause of thenian Constitution. A party challenging the
facial constitutionality of a governmental actiomust establish that no set of circumstance
exists under which the [a]ct would be valid. Thectf that the ... [a]ct might operate
unconstitutionally under some conceivable set oturnstances is insufficient.” Straus v
Governot 459 Mich 526, 543; 592 NW2d 53 (1999). An “aplsy” challenge, in contrast,
must be evaluated based upon the particular factsaations of the partiesCrego v Coleman
463 Mich 248, 269; 615 NW2d 218 (2000). Partsrotigh IV of this Brief will discuss the
facial challenge to Section 16 of the Compacts)eMRart V treats the “as applied” challenge. In
both instances, the amendment provision and the ndiment itself survive constitutional
scrutiny.
l. THE COURT OF APPEALS’ ERRONEOUS CONCLUSION THAT SECTION 16
VIOLATES THE SEPARATION OF POWERS CLAUSE STEMMED FR OM ITS

DISREGARD OF THE FUNDAMENTAL PRINCIPLES APPLICABLE TO
TRIBAL/STATE COMPACTS ARTICULATED BY THIS COURT IN  TOMAC.

A. The Opinion on Remand Disregards This Court’s Caclusion in TOMAC
that the Legislature Properly Exercised Its PlenaryConstitutional Powers
When It Approved the Compacts by Resolution and Bood the State to an
Agreement with Another Independent Sovereign Entity

In TOMAC this Court recognized that the Compacts are dvatintracts between two
independent, sovereign entitiesSTOMAGC supraat 312. In reaching this conclusion, a majority|
of this Court held:

(2) The Compacts are contracts requiring the mutgaént of two sovereignisl. at
324;

(2) The Legislature possesses plenary power andlgaamything that the state and
federal Constitutions do not prohibit it from dojig. at 327-329;

3) “Legislation” is defined as the unilateral régjion of those that are subject to the

power of the Legislaturéd. at 324-325;

15
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(4) The Compacts do not bear the hallmarks of letyis) because they do not require
the creation of any state agencies, do not impegelatory obligations on the State, and do no
affect the rights of anyone subject to the Legisksis power]d. at 325-329; and

(5) The Legislature acted properly, and within $kkepe of its plenary power, when it
approved the Compacts by resolutidd. at 335-336.

Each of these findings was based upon the uniquergment-to-government context in which
the negotiation and approval of a Compact takeseplaAnd each of these findings was ignoreg
by the Court of Appeals, necessitating the instqyeal.

As the opinions authored by then-Chief Justice i@arr and Justice Kelly make clear,
the context of state-tribal compacting is uniqueadmse of the sovereign status of federally
recognized Tribes. As Justice Corrigan explained:

In order to understand the contractual nature efcbmpacts, it is
essential to understand the state’s limited roldeurfederal law
generally, as well as IGRA. Since at least 1888,UWnited States
Supreme Court has recognized tribal sovereigniywVbrcester v.
Georgig 6 Pet. 515, 31 U.S. 515, 557, 8 L. Ed. 483 (1888
United States Supreme Court noted that the tribee Wdistinct
political communities, having territorial boundagjevithin which
their authority is exclusive, and having a rightat the lands
within those boundaries, which is not only acknalged, but
guarantied by the United States.” This tribal seignty is limited
only by Congress: “The sovereignty that the Indrémes retain is
of a unique and limited character. It exists oaflythe sufferance
of Congress and is subject to complete defeasarideited States
v. Wheeler435 U.S. 313, 323, 98 S. Ct. 1079, 55 L. Ed. @8 3
(1978). ... Through IGRA, however, Congress has pgercththe
states to negotiate with the tribes through the gamting process
to shape the terms under which tribal gaming isdacted. The
states have no authority to regulate tribal gaminder the IGRA
unless the tribe explicitly consents to the regafain a compact.
TOMAC supraat 319.

IGRA contains no provision that sets forth the n&ann which the States are to enter

into compacts with the Indian tribes, leaving tbensideration to the States themselv&ee
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Pueblo of Santa Ana v Kelll04 F3d 1546, 1557-58 (CA 10, 1997) (“IGRA saydhing
specific about how we determine whether a statetidlnel have entered into a valid compact.”)

Since federal law does not dictate the manner iiclwthe State must approve and enter intc

tribal-state gaming compacts, the Michigan Constitumust be examined to determine whether

there are any restrictions upon the State’s aliitgnter into compacts with Indian tribes.

The review of the Michigan Constitution undertak®nthis Court inTOMAC revealed
that there are no restraints on the manner in wtiiehState may enter into and the Legislaturé
may bind the State to agreements with tribes, &g las the terms of the Compacts do no
include items requiring legislation. Critically,

[O]ur Constitution’s silence regarding the formagproval needed
for tribal-state gaming compacts ... does not leatthéoconclusion
that the Legislature is prohibited from approvihg tompacts by
resolution; rather, it leads to the conclusion it form of the

approval is within the discretion of the Legislaur TOMAG
Supraat 333.

On remand, however, the Court of Appeals majorigced no weight on the unique
context in which the question presented on remaisdsy and found that the Legislature violated
principles of separation of powers when it appro$edtion 16 of the Compacts by resolution,
instead of by bill. In so doing, the Court of Apie considered neither the nature of the
Compacts nor the Legislature’s plenary powers endtrea of contracting with Indian tribes. In
fact, in the approximately 19 pages of the CourAppeals opinions, only the dissenting opinion
discusses the unique legal status of Indian trémeistribal-state compact$App at 31a-32a).

In approving the Compacts, including the Amendmgmtvision, by signature of the
Governor and resolution of the Legislature, thdeSemtered into agreements with the Tribes a
independent sovereigns pursuant to a process kh&tQGourt has approved and declared

compliant with state law. One section of those @aats, Section 16, states that they “may bg
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amended by mutual agreement between the Triberan&tate,” and sets forth the manner for
proposing, negotiating, and completing such amemdsndApp at 78a-79a, Compacts § 16).
The State agreed to the Compacts, and to the pyoviBat permits the Governor to enter into
amendments to the Compacts on behalf of the Statesignature of the Governor and
Legislative concurrence in that signature by pass#gHCR 115. (App at 76a, Compacts 8
11(B)). The Tribes agreed to the Compacts, and to theigioo that permits the Governor to
enter into amendments to the Compacts on behathefState, by signature of the Tribal
Chairpersons and concurrence in those signaturessiojutions of the Tribal CouncilgApp at
76a, Compacts § 11(A)).

Just as this Court recognizedT®MAC that the parties to the Compacts could agree t
all of the other provisions in the Compacts and ltkgislature could approve all of the other
provisions of the Compacts by resolution, so toold¢ahe parties to the Compacts agree to th
amendment procedure set forth in Section 16, anee@ould the Legislature approve of that
provision by resolution. And just as it would haween a misuse of the judicial function for the
courts to interfere with the Legislature’s exercideits plenary powers with respect to the
approval of the other Compact provisions, so tos iwa misuse of the judicial function for the
Court of Appeals to intrude upon the Legislaturéiscretion to approve Section 16 by
resolution, and, by extension, upon LTBB’s and@wernor’'s subsequent utilization of Section
16. In ignoring the unique nature of tribal-statenpacts, and ignoring the plenary powers o
the Legislature to approve the signed Compacts,Ciigrt of Appeals committed clear legal
error. Since the Compacts do not constitute lag@i, “the form of approval is within the

discretion of the legislature. TOMAC, supraat 333.
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B. The Remand Opinion Also Ignores This Court’'s Ungquivocal Conclusion
that the Compacts are Not Legislation.

—

As this Court made clear iITOMAGC the enactment of a statute is emphatically no
required for the approval of contractual arrangememhereby the Tribes agree to place
restrictions on their own activities, because thieds are not subject to the legislative power of
the State. TOMAC supraat 324-325. The Compacts do not impose affirneatibligations on
the State, create rules of conduct for Michigaizerts, or create new state agencikek.at 331.
Furthermore, “in approving the compacts at issue,itbe Legislature has not dictated the rights
or duties of those other than the contracting esurtild. at 325. Consequently, the Compacts
are not legislationand do not contain provisions that require legigtaenactment, by passage
of a bill, in order to be valid.

These principles pertain with full force to the idgture’s approval of Section 16, the
amendatory provision in the Compacts. NowhereeantiSn 16 did the Legislature purport to
give the Governor any power to legislate by amendrend in the context of a facial challenge
to Section 16, the courts must presume that theefdov would use Section 16 in conformity
with constitutional restraints, i.e. that the Gowarwould not agree to an amendment that would
constitute an attempt to legislateucas v Board of Co Road Comm’ds31 Mich App 642, 663;
348 NW2d 660 (1984) (noting that the Governor iedwWwgreat deference” by the courts in her
activities, as she is deemed “to consider the datishality of [her] every action”)People ex
rel Ayres v Board of State Auditoi42 Mich 422, 426-427; 4 NW 274 (1880) (notingtthze
judiciary “cannot interfere with the discretion thfe chief executive of the State or subordinate
[her] to [its] process”). By equating the powerntegotiate amendments to the Compacts with
the power to legislate, and then claiming a separatf powers violation based on this false

predicate, the Court of Appeals again committedrdiegal error.
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C. The Remand Opinion Fails to Recognize that Seotm 16 of the Compacts is
the Product of an Agreement Between the State antie Tribes.

The amendment provision of the Compacts is paaincigreement between the State and
the Tribess The Legislature did not act, on its own, to pérthie Governor to agree to

amendments to the Compacts on behalf of the Sthtstead, the Legislature and the Tribes

entered into an agreement regarding their roled waspect to tribal gaming in the State of
Michigan. The Tribes agredtat they would accept an amendment to the Compeagotiated
by and agreed to by the Governor as an agreemernhéy\State. As this Court properly
recognized, “[w]ithout the tribes’ approval, thengpacts have no force TOMAC supraat 332.
While TOMAC asserts that this would mean that amydt party could “validate” an
otherwise unconstitutional “delegation” of the Legture’s power simply by agreeing to it in a
contract, that is not the case. (TOMAC ResponsefBat 8 (“According to the State’s
Application, it is permissible for the Governor &t alone on an amendment because the

Legislature agreed to it in advance. ... If thisestant is true, then the Legislature could agre

D

by mere resolution to permit the Speaker, the Staeasurer, or even a private citizen or
corporation, acting alone, to authorize any amemdraeany contract on behalf of the State with
no legislative oversight at all.”)). The Compaate a special case, and affect only the Tribes,

which are not subject to the State’s powEOMAC supraat 318-319.

® The Compacts are not agreements between the aegisland the Tribes, but rather are
agreements between the State of Michigan and theedr While the Legislature might have
approved the Compacts on behalf of the State, #wslature did not itself contract with the
Tribes. The Governor thus does not act on belidlieoLegislature when he or she agrees to an
amendment of the Compacts. The Governor acts tralfbef the State. The Compacts
themselves recognize this fundamental principledeéd, Section 16 of the Compacts provides
that “[t]he State, acting through the Governor” npmgpose Compact amendments to the Tribe,
and the Tribe likewise may submit proposed amendsréo the Governor who shall act for the
State.” (App at 78a-79a).

12)
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The Legislature could not bind the State to a @mhtwith a private citizen or any person
or entity subject to the authority of the Statet thvides that the Governor could dictate the
rights or responsibilities of that person or entibgcause only the Legislature can do so — b
legislation. If the Legislature wanted to give tieecutive branch power in that regard, as i
does when it gives administrative bodies the powepromulgate regulations, for example, it
clearly must act by bill. In this case, howevdre tLegislature affects only the rights of the
Tribes, entities which are not subject to its pqveerd thus may act by resolution to permit the
Governor to agree to amendments with the Tribelatralf of the StateTOMAGC supraat 324-
326.

Notably, the 1993 Compacts do not contain a promighat sets forth the manner in
which those compacts may be amended, although tmeyindicate that any subsequent
amendments must be filed with the Secretary ofeStéfpp at 62a; 1993 Compacts § 15).
Recognizing that this element was missing in th@31€ompacts, the parties to the 1998
Compacts included Section 16 in the Compactss d mormal part of the contracting process t¢
acknowledge that the parties may have to make @satigtheir agreement in the future, and ta
set forth in that agreement a process for makitgréuchanges. The Compacts at issue here a
contracts that, at the time of their making, wareended to extend for “a term of twenty (20)
years from the date [they became] effective unhesdified or terminated by written agreement
of both parties.” (App at 76a, Compact § 12(A)). Parties to a contract of any duration, and
especially to a contract that is effective for 2@ns, should expect and anticipate change durin
the course of their contractual relationship. Tlegislature has agreed to bind the State to th
underlying agreement that establishes the framewlark future negotiations regarding

amendments. The Compacts, through agreement betWweeState and the Tribes, then permit

21

|

re

g



DYKEMA GOSSETT-A PROFESSIONAL LIMITED LIABILITY COMPANY- CAPITOL VIEW 201 TOWNSEND STREET SUITE 900ANSING, MICHIGAN 48933

the Governor to act, on behalf of the State andanjunction with the Tribes, to make any
necessary modifications to the Compadi&pp at 76a-77a; Compact 8 16).This provision is
an entirely appropriate subject of agreement betvw@e sovereign entities. And, as this Court
has already held, the Legislature may bind theeStathat agreement by passage of a resolutio
TOMAC supra

. THE COURT OF APPEALS RESTED ITS OPINION ON IMPR OPER
EXTENSIONS OF PRIOR CASE LAW.

The analysis of the Court of Appeals majority ormaad, however, ignored the
fundamental principles articulated by this Court I®@MAC and instead rested entirely on
improper extensions oflicta and unrelated prior decisions of this Court and @ourt of
Appeals.

A. The Roxborough Case Does Not Support the Court of Appeals’ Decan.

The Court of Appeals majority relied principally ¢ims Court’s sixty-year-old decision
in Roxborough v Michigan Unemployment Compensationn@@09 Mich 505; 15 NW2d 724
(1944), to find that the Legislature can bind th&t& to an amendment negotiated by the
Governor only pursuant to the State Constitutioa statute.(App at 24a, Slip Op at 9). The
Court of Appeals majority stated:

In Roxboroughthe issue presented was whether the Governor had
the ability to appoint members of the Unemployment
Compensation Commission Appeal Board and to fixr thalaries

as provided by an act of the Legislature. Our 8o Court held:

In fixing plaintiff's salary, the governor could escise only
such authority as was delegated to him by legisati
enactment. The rule is stated in 59 CJ pp 172, 8 ZB6,
as follows:

“Public officers have and can exercise only suclvgrs as
are conferred on them by law, and a State is nohthdy
contracts made in its behalf by its officers orragavithout
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previous authority conferred by statute or the @tutson.”
Id. at 510. (App at 24a, Slip Op at 9).

According to the Court of Appeals majority:

...The rule from Roxboroughis that “[g]enerally, only persons

authorized by the state constitution or a stataternake a contract

binding on a state. ...” 72 Am Jur 2d, States Teres, and

Dependencies, 8 71, p 457. Here the delegatioautfority to

amend a gambling compact, was conferred by a resojua

nonstatutory means. The nonstatutory nature @salution fails

the Roxboroughrequirement that a valid delegation of legislative

authority to the executive branch of governmenttrbesexpressed

in the Michigan Constitution or by means of a s&tu(App at

24a, Slip Op at 9). (emphasis added).
The Court of Appeals majority thus reRdxborougts inclusion of the above-quoted language]
from Corpus Juris and additional language frommerican Jurisprudence Secqras holding
definitively that the only way that the Governosteuthority to negotiate a binding contract is if
that authority is granted by statute or the Coustih. The Court of Appeals then further
concluded that, despite a contract’s terms, thee@wr could not negotiate an amendment to
contract to which the State would be bound absggtt statutory or constitutional authorization.

The Court of Appeals, however, framed fRexboroughcase too widely, and failed to

recognize that th€orpus Jurisquotation was pureldicta’® In Roxboroughthe Legislature
had enacted a statute creating an appeal boatteaftemployment compensation commission
and empowering the Governor to appoint individualsserve on that board and to fix their
salaries. Roxboroughsupraat 507. The statute also provided, however, shkdries would be

paid from an administration fund, from which diskements were to be made according tg

regulations prescribed by the social security boddl at 508-510. The Governor appointed

19 “Dicta” is defined as follows: “Statements androoents in an opinion concerning
some rule of law or legal proposition not nece$gamvolved nor essential to determination of
the case in hand, are, however illuminating, lbbiter dicta and lack the force of an
adjudication.” Wold Architects & Engineers v Strad74 Mich 223; _ Nw2d ___ (2006),
available at2006 WL 1303997, at *12, n 3.
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Roxborough to the appeal board, and fixed his gadéra rate higher than the social security
board regulations allowed.ld. at 509-510. TheRoxboroughcourt thus was asked not to
determine whether the Governor had the authoritpegotiate a contract to which the State

would be bound, but rather whether the Governofdcaat in a manner_contraty the statute

that both provided him with a specific contractipgwer and limited that power. The Court
found that the Governor could not contravene thmgeof the statute.Roxborough supra at
511-512. The rest of thRoxboroughopinion, including the quotation of the secondsource
that the Court of Appeals repeated in its opinisngicta. Accordingly, the case does not
provide support for the Court of Appeals’ conclusithat the amendment provision violates
separation of powers principles.

Even more fundamentally, the Court of Appeals’ negdf Roxboroughdisregards this
Court’s holding inTOMACthat in the specific context of Tribal-State compay; authorization
of a compact may come in the form of resolutidfOMAGC supra Nothing in the 60-year old
Roxboroughopinion or the secondary sources cited by the ColuAppeals undermines that
conclusion, or prescribes the manner by which tlegidlature can establish a method for
amending the Compacts. In invalidating the amemdrpeovision of the Compacts on its face,

in other words, the Court of Appeals relied on ayé@r-old opinion, as well as general

secondary sources, having nothing to do with T+iitalte compacting, at the expense of this

Court’s very recent opinion that has to do pregisslth that subject. Such a reading of
Roxboroughs far too expansive and superficial to withstaodutiny.

B. The McCartney Case Does Not Support the Court of Appeals’ Decan.

The majority of the Court of Appeals also errondpuslied upon its prior decision in
McCartney v Attorney Genera231 Mich App 722; 587 NW2d 824 (1998). NMtCartney the

Court of Appeals found that the Governor did not akira vires in negotiating the 1993

24

D



DYKEMA GOSSETT-A PROFESSIONAL LIMITED LIABILITY COMPANY- CAPITOL VIEW 201 TOWNSEND STREET SUITE 900ANSING, MICHIGAN 48933

Compacts, and that written advice supplied to tbeeggor by the Attorney General during the
negotiation process therefore was protected fragsulasure under the Freedom of Information
Act’s attorney-client privilege and deliberativeopess exemptionsld.; see alsaVICL 15.243.
While theMcCartneycourt noted that “there is no constitutional imipeeht to the Governor’s
negotiating with an Indian tribe where the prodatthis negotiations has no effect without
legislative approval,” it nowhere suggested whamfohe approval of the compacts had to take
and nowhere sought to tie the Legislature’s hamdsa imanner contrary to the principles
enunciated by this Court’'s subsequent decisionhis tase. McCartney supra at 729
McCartneyspeaks only to the original acts of the Govermonégotiating the Compacts, and
says nothing as to the amendment of the Compacssigmt to the Compacts’ own terms, or the
proper manner of amending the Compacts.

Moreover, the Governor was given explicit authdr@a by the Compacts to negotiate
Compact amendments. NothinghttCartneypurports to require that the Legislature pasdla bi
in order to give the Governor this power. The GairAppeals’ reliance oicCartneyas the

basis for its conclusions in this remand actiorthierefore, unfounded.

1 |n fact, theMcCartneycourt appears to have assumed that a compadtiitsald be
legislation, as the court, in part, based its daeiteation that the Governor could negotiate the
compacts on the Governor's constitutionally enutedrgpower to suggest legislation (Const
1963, art 5, § 17).1d. The assumption underlying this portion of theCartney court’s
decision, however, stands in marked contrast t® @ourt's decision iITOMAGC wherein the
Court held that the Compacts were not legislatiorhis fundamental inconsistency further
demonstrates the inappropriateness of the couowbetlying onMcCartneyto find that the
Legislature could not contractually designate tlowésnor as the appropriate actor to amend th
Compacts.
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.  THE SEPARATION OF POWERS PRINCIPLE DOES NOT AP PLY TO THE
COMPACTS IN THE SAME WAY THAT IT APPLIES IN OTHER S ITUATIONS
THAT AFFECT THE RIGHTS OF THE PEOPLE WHO ARE SUBJEC T TO THE
POWER OF THE LEGISLATURE.

A. The Concern Underlying the Separation of Power€lause — Protection of the
People From the Concentration of Too Much Power irDne Branch of State
Government — Is Not Implicated Here.

The Court of Appeals majority also failed to recagnthat the separation of powers
clause applies differently to the Compacts — whitk agreements between the State an
sovereign Indian nations — than it does to othateSactions that directly affect the rights of the
people. The separation of powers clause of théniglam Constitution provides that:

The powers of government are divided into threentinas;
legislative, executive and judicial. No person ei@ng powers of
one branch shall exercise powers properly belongingnother

branch except as expressly provided in this cangiit. Const
1963, art 3, § 2.

As was explained in the report to the Constitutio@anvention by the Committee that
recommended inclusion of this provision in the Mgam Constitution of 1963, the doctrine of
separation of powers is grounded in an effort tatqut “the rights of the people” by preventing
the collection of governmental power in one persoin one branch of governmen{App at
96a-99a).

While the separation of governmental power int@éhbranches is a basic tenet of the
federal constitution as well, no provision of thaitdd States Constitution explicitly references
this separation. The founders, however, like teéeghtes to the Michigan Constitutional
Convention, recognized that the separation of psuwgea tool to protect the rights of the people
from encroachment by their government. By sepagatne powers of government and making

each branch in some respect dependent upon thesdtiough the “checks and balances”
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system), the framers sought to control and limét plower of government. As James Madisor
stated in Federalist Paper 51:

[T]he great security against a gradual concentnatibthe several
powers in the same department consists in givinthtse who
administer each department the necessary constitdtmeans and
personal motives to resist encroachments of thersth The
provision for defense must in this, as in all otbases, be made
commensurate to the danger of attack. Ambitiontrhesmade to
counteract ambition. The interest of the man niestonnected
with the constitutional rights of the place. ... framing a
government which is to be administered by men awen, the
great difficulty lies in this: you must first erlalthe government
to control the governed; and in the next placegablt to control
itself. A dependence on the people is, no douid, grimary
control on the government; but experience has taongimkind the
necessity of auxiliary precautions.

This policy of supplying, by opposite and rivalargsts, the defect
of better motives, might be traced through the wheystem of
human affairs, private as well as public. We departicularly
displayed in all the subordinate distributions ofver, where the
constant aim is to divide and arrange the sevdfigies in such a
manner as that each may be a check on the otlmeat thie private
interest of every individual may be a sentinel otlee public
rights. These inventions of prudence cannot bereguisite in the
distribution of the supreme powers of the Stdfpp at 91a-95a).

The concept of separation of powers, as expresstniMichigan Constitution and as implied in
the structure of the federal constitution, thugitended to protect the people — those subject t
the power of government — from undue encroachmentgheir rights and freedomsSee
National Wildlife Federation v Cleveland Cliffs traCq 471 Mich 608, 613; 684 NW2d 800
(2004) (“By separating the powers of governmeng ftamers of the Michigan Constitution
sought to disperse governmental power and therelmit its exercise.”).
As this Court also has recognized:
The doctrine of separation of powers is generattyibauted to
Montesquieu who pinpointed the fault with the wvegtiof both

legislative and executive functions in one branch the
government. “When the legislative and executivevgrs are
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united in the same person or body ... there can bdibeoty;
becaus@apprehensions may arise, lest the same monarcbrats
should enact tyrannical laws, to execute them inym@annical
manner” (Emphasis added.) Madison, in The Federalist &7,
clarifies Montesquieu, explaining that he did naam there could
be no overlapping of functions between branchesporcontrol
over the acts of the other. Rather, “[h]is meaningan amount to
no more than this, that where tbolepower of one department is
exercised by the same hands which possessviiode power of
another department, the fundamental principles offree
constitution are subverted.” The Federalist No.(d7Madison).
Soap & Detergent Ass’n v Natural Resources Comdil’d Mich
728, 751-752; 330 Nw2d 346 (1982).

The separation of powers doctrine thus is intertdgatotect the people from aggrandizement of
governmental power and encroachment upon the rajhite people.

In this case, the Compacts do not authorize theethav to exercise thehole power of
the Legislature by agreeing to amendments to threg@cts on behalf of the State, or in any way
to encroach upon the rights of the people. Instdasl Compacts permit the Governor, within
appropriate limits? to negotiate amendmenits the agreements entered into between the Sta
and the Tribes. As this Court recognized, the pawenter into such agreements on behalf o
the State is not addressed in the Michigan Comistitu TOMAGC supraat 328. The Compacts
are extraconstitutional agreements between soverdigat do not constitute legislation. The
Constitution thus presents no barrier to the Gomemrcting in a limited way to enter into
Compact amendments with the Tribes that the Ldagigahas already agreed will be binding
upon the State.

Of critical importance, the rights of the peoplebjeat to the power of the State of
Michigan are not affected by the parties’ agreentbat the Governor may act to negotiate

amendments to the Compacts. The only duties agatiins addressed in the Compacts are th

12 5ee Part IVinfra.
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duties or obligations of the Tribewhich are sovereign entities not subject to thegr of the
Legislature. TOMAC supraat 331.

In its decision on remand, the Court of Appeal®gaized that the Legislature implicitly
possesses contracting power on behalf of the @tatmause, as this Court held, the Legislature
has plenary power), and then found that the cotmigspower — which is not assigned to any one
branch in the text of the Constitution — may in samstances be delegated to other branches

government by statute or by the Constitution itséRKpp at 24a-25a, Slip Op at 9-10).What

the Court of Appeals failed to recognize, howewas that in all of the cases it cited, the power

delegated to another branch of state governmehidad an ability to affect the rights of those
subject to the Legislature’s unilateral power — etiing emphatically not the case when those
affected are sovereign tribefApp at 24a-27a, Slip Op at 9-12).By contrast, in this case there
is no threat to the rights of the people of theté&Saf Michigan if the Governor negotiates
amendments to the Compacts — the Court has alre@dythat the Compacts do not apply to
those who are subject to the unilateral power eflibgislature. TOMAC supraat 331. While

the Compacts or amendments to the Compacts mifgtahe people indirectly, they do not
infringe upon their rights or impose obligationsonpthem'® This makes the fundamental

concerns underlying the separation of powers pravigmapplicable in this context.

13 As is discusseihfra in Part IV, the specific terms of the Amendmentehéo not affect
the rights of the people of the State of Michigdina later amendment were to attempt to do so -
in effect representing an attempt to enact “legjstél — it certainly would be subject to an “as
applied” challenge. Furthermore, the Governor @soonstrained in her use of Section 16 tg
amend the Compacts by her duties to the Stateydimd her obligations as set forth in her
constitutional oath of office, and cannot agrearteendments that would constitute “legislation.”
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B. That Section 16 of the Compacts Provides that éhGovernor Shall Have the
Power to Agree to Amendments on Behalf of the StatBurther Insulates
Section 16 from a Separation of Powers Challenge.

Section 16 of the Compacts is further insulatednfr@ separation of powers challenge

because it provides that the Governor, and nosseteofficial within the executive branch, may

enter into Compact amendments on behalf of theeStafthe Governor occupies a unique

constitutional position within Michigan governmeatid holds the executive power of the State,

Const 1963, art 5, 8 1. Applying this principleGity Council of Flint v Michigan253 Mich
App 378; 655 NW2d 604 (2002), which dealt with tAevernor's power to conduct a hearing
regarding the City’s financial situation, the CooftAppeals properly found:

“The Governor’s power is limited only by constitnal provisions

that would inhibit the Legislature itself.” It isurther well

established that while the Legislature can autleadttie exercise of

executive power, it cannot place conditions ondkercise of that

authority without violating the constitutional pciple of
separation of powerdd. at 391 (citations omitted).

As this Court recognized iMTOMAGC the Michigan Constitution “contains no limits dhe
Legislature’s power to bind the state to a contvath a tribe.” TOMAGC supraat 328. In fact,
the Constitution “is silent regarding the approwélcontracts.” Id. Since the Constitution
contains no limit on the manner in which the Legfiste binds the State to contracts with the
Tribes, it was entirely permissible for the Legisla to provide, by resolution, that the Governor
could negotiate subsequent amendments to the Casniteat would be binding upon the State.
The Legislature and the Governor — the politicalnghes of State government — knew what the
were doing in entering into the Compacts on bebélthe State. The Judiciary should not
interfere with the discretion of these brancheth@ir contracting activities with sovereign tribes.

TOMAC supraat 329. In so doing, the Court of Appeals erred.
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IV. THE LTBB AMENDMENT ITSELF DOES NOT VIOLATE THE
CONSTITUTION.

Since the Court of Appeals erroneously found thettin 16 of the Compacts, on its
face, violates the separation of powers provisibthe Michigan Constitution, Const 1963, art 3,
§ 2, it also found that the actual Amendment edtenédo between the State and LTBB was
unconstitutional. (App at 22a, Slip Op at 7). As has been demonstrated above, howeve
Section 16 of the Compacts does not run afoul @stparation of powers clause. Consequently
this Court also may turn to TOMAC’s arguments ttiet terms of the Amendment itself are
unconstitutionat?

On July 22, 2003, pursuant to Section 16 of the gamts, Governor Jennifer Granholm
signed the Amendment to the LTBB Compa@pp at 86a-89a). By its terms, the Amendment
became effective upon publication in the Federabifter, on December 2, 2003. The
Amendment makes the following changes to the LTEBn@act:

. The Tribe may conduct gaming at a Second Site imEnor Charlevoix County,

contingent upon approval of the local unit of geweent by formal action of the
governing body, referendum, or other means satmfadco the Governor;(App

at 86a; Amendment § 2(B)(1)).

. The Tribe agrees to prohibit gaming by those urtderage of 21 at the Second
Site; (App at 87a; Amendment § 4(l)).

. The Tribe agrees to report customer winnings to $tate; (App at 87a;
Amendment § 4(0)).

14 As an initial matter, it does not appear that TOMAas standing to challenge the
LTBB Amendment on an “as applied” basis. In itsn@xaint, TOMAC asserted that it has
standing in this matter based on its members’ eesid and business operations in Berrier
County, Michigan. TOMAC acknowledges in its Comptahat the only tribe authorized by the
Compacts to conduct gaming in Berrien County is Rlekagon Band of Potawatomi Indians.
Clearly the Amendment to the LTBB Compact, whiclplags only to gaming in Emmet or
Charlevoix Counties, cannot exact an invasion obrcrete and particularized legally protected
interest of persons who do not even live in theasraffected by the LTBB Amendmengee
National Wildlife Federation v Cleveland Cliffs hdCg 471 Mich. 608, 628-629; 684 NW2d
800 (2004) (setting forth the three-part test taldsh standing).
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. The duration of the Compact is extended from 20s/&@a 25 years from the date
of the Amendment(App at 87a; Amendment § 12(A)).

. The manner in which tribal payments to the statkt vé calculated is revised,;
(App at 87a-88a; Amendment § 17(B)&(C)).

. The parties agree that LTBB is to make paymenthdédState “as directed by the
Governor or designee.(App at 88a; Amendment 8 17(C)).

None of these provisions violates the separatiquoafers claus&

A. None of the Amendments Affects the Rights of Thil Parties or Constitutes
Legislation.

Based on this Court’s decision TOMAC it is evident that none of the provisions of the
Amendment affects the rights of those subject éoltbgislature’s power, and thus the provisions
of the Amendment do not constitute legislation. tAs Court has held, the Compacts (and
similarly, the Amendment) require “mutual assenthy parties — a characteristic that is not only
the hallmark of a contractual agreement but is abgolutely foreign to the concept of
legislating.” TOMAC supraat 324. Like the Compacts, the Amendment doesSapgtly to the
citizens of the state of Michigan as a whole,” mgtead “only bind[s] the two parties” to the
Amendment, and represents the agreement betweepatties as to how they will conduct
themselves.d.

Further, the Amendment provisions, like the pramisi in the Compacts, “do not give the
state the power to alter the rights, duties, oati@hs of anyone subject to the Legislature’s
authority. Rather, [they] only set forth the paedens the tribes agree will apply to their
operation of gaming facilities. ... All duties andstections in the compacts fall on the tribes

themselves, who are sovereign entities and haveected to the restrictions and additional

15 |f this Court were to find that any particular pision of the Amendment is
constitutionally infirm (which none are), the Coslould sever that section of the Amendment|
and allow the remaining sections to stai@tokes v Millen Roofing Cd466 Mich 660, 666; 649
Nw2d 371 (2002).
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duties.” Id. at 330-331. Accordingly, the Amendment does awotstitute legislation requiring

action by the Legislature by bill.

Instead, each provision included in the Amendmeheé proper subject of an agreement

between two sovereigns and is constitutionally souRirst, the Amendment permits a Second

Site in Emmet or Charlevoix County, contingent uagproval of the local unit of government

by formal action of the governing body, referendomother means satisfactory to the Governor,

(App at 86a; Amendment 8§ 2(B)(1)). The Compacts contain a restriction on the amendme
process that provides:

Neither the tribe nor the state may amend the dieimof “eligible

Indian lands” to include counties other than thes¢ forth in

Section 2(B)(1) of this Compact.(App at 78a, Compacts §

16(A)(iii)).
Since “eligible Indian lands” are defined in theBB Compact to include “trust and reservation
lands acquired under 25 U.S.C. § 1300k-4(a) wiltnmmet or Charlevoix Counties, Michigan,”
(App at 65a, Compacts § 2(B)(1))the Amendment conforms to this requirement, @eitnits
the construction of a second site only within threvpusly defined “eligible Indian lands.”
Furthermore, this provision recognizes, as thisrCdid in TOMAGC that the LTBB, under
IGRA, may conduct gaming in those counties in whitol Department of the Interior has taken
land into trust for LTBB pursuant to 25 USC 1300k} TOMAGC supra at 335. The
Amendment simply represents a modification to tegriction that the LTBB has agreed to place
on itself regarding the number of sites on whicméy conduct gaming operations. It no more
represents legislation than did the original restm.

Second, the Amendment provides that the Tribe agreprohibit gaming by those under

the age of 21 at the second site, as comparedetadb restriction of 18 provided for in the

original Compacts(App at 87a; Amendment 8 4(l)). As this Court recognized iIROMAC the
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age restrictions on gaming to be imposed by a tileegproper subjects of an agreement between
the parties to a tribal-state compact, and do aostitute legislationSee TOMACsupraat 325-
326 (“[W]e reject plaintiffs’ argument that the Lisigture’s approval by resolution has affected
the rights of state citizens by setting age linotag for gaming or employment in the tribal
casinos. These restrictions are not restrictiomshe citizens of Michigan; rather, they are
restrictions only on th&ibes The compacts provide the minimum requiremenrds tietribes
agree to use in hiring and admitting guests tocl®nos.”). Nothing about the fact that the
Tribe has now further restricted itself alters ttasiclusion.

Third, the Tribe agrees in the Amendment to repoigtomer winnings to the State.
(App at 87a; Amendment 8§ 4(0O)). Again, this provision is an agreement by the @rtb
provide certain information to the State. It pams the State with no power to regulate LTBB'’S
gaming facilities or to enforce violations of then&ndment provisionsTOMAGC supraat 326.
As such, this provision is the proper subject ef Amendment, and does not require legislation.

Fourth, the Amendment extends the duration of tbm@act from 20 years to 25 years
from the date of the Amendmen{App at 87a; Amendment 8§ 12(A)). This provision is a
classic contractual, as opposed to legislativeyipian, as it is the product of an agreement
between the State and LTBB, and not a “unilatezgllation” imposed by the Statd. OMAGC
supraat 318. The Amendment sets forth the respecigfegs and obligations of the parties — the
State and LTBB — and also indicates the term foickvithese rights and obligations will apply.
None of the hallmarks of legislation are presemehjgist as they were not present in the original
Compacts.ld. at 323-324.

Fifth, the Amendment revises the manner in whidbatrpayments to the state will be

calculated. (App at 87a-88a; Amendment 88 17(B)&(C)). Like the provision regarding the
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duration of the amended LTBB Compact, these paynmotisions are classic contract
provisions. In fact, IGRA prohibits the State framposing any tax, fee, charge, or assessmel
on a Tribe to engage in Class Il gaming activities USC 2710(d)(4). Any payments to the
State by the Tribe in exchange for exclusivity afrgng in a specific geographic area must be
pursuant to federal law and as a matter of tribakeeignty, specifically agreed to by the Tribe.
As such, the payment terms of the Amendment, Ililee gayment provisions of the original
Compacts, are far from legislative in charactBOMAGC supraat 323-324.

It is clear, accordingly, that each of these priowvis of the Amendment is a constitutional
and permissible subject of an agreement betweeStdte and LTBB.

B. The Payment Provision of the Amendment Does Nétppropriate Funds, and

the Governor Is Restrained By the Constitution in Drecting LTBB Payments
Under the Amendment to the State.

Finally, the Amendment indicates that LTBB is to kmapayments to the State “as

directed by the Governor or designedApp at 88a; Amendment § 17(C)). While TOMAC

argues that this provision violates the Appropoiasi Clause, that is not the case. The

Appropriations Clause of the Michigan Constituti®@onst 1963, art 9, § 17, provides: “No
money shall be paid out of the state treasury extepursuance of appropriations made by
law.” An appropriation, therefore, clearly is ajiative authorization for payment of money
out of the State Treasury for a governmental purpoBee Governor does not spend funds by
directing them_tothe State. While TOMAC argues that “the Goversamendment to the

payment provision of the compact, diverting fund$eér control, was never approved by statute

and was therefore an unconstitutional appropridti®®@MAC provides no support or citation
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for this assertion — because it cantfot(TOMAC Response Brief at 13). The Amendment
simply does not constitute an appropriation ofesfands:’

TOMAC also argues that the provision in the Amendithat states that LTBB will
make payments “to the State, as directed by theefdov or designee” provides the Governor,
with “unbridled discretion” in determining whereb@al payments should be depositgd\pp at
88a; Amendment § 17(C)).(TOMAC Response Brief at 11). This too is patenty the case.

First, the language of the Amendment clearly inisahat LTBB will make payments
“to the Stat¢’ and gives the Governor discretion only in det@ing the manner in which those
payments to the State shall be directépp at 88a; Amendment § 17(C)).Any gubernatorial
direction of the funds other than “to the State”uldbnot be permissible according to the terms
of the Amendment itself.

Furthermore, nothing in the language of the Amendnoe in the Governor’s actions to
date pursuant to the Amendment indicates that theefdor will not follow the constitutional
constraints imposed upon her in directing the fundBhe Governor is constrained by the
Constitution to direct funds in a manner consistenth the Constitution. In fact, the
Constitution requires the Governor to take, and Gowernor has taken, an oath that she wil
“support the Constitution of the United States #mal constitution of this state,” and “faithfully

discharge the duties of the office of [Governor¢@ding to the best of [her] ability.” Const

1 TOMAC also argues in its Response Brief — imprhyperthat the entire Compacts are
invalid, based on a convoluted reading of the gppations clause of the Michigan Constitution,
this Court’s decision iIMOMAC and the reasoning of the Court of Appealsiger Stadium
Fan Club Inc v Governgr217 Mich App 439; 553 NW2d 7 (1994),den453 Mich 866 (1996).
(TOMAC Response Brief at 10-14). These argumengsimelevant to the question of the
validity of Section 16 of the Compacts or the Ammedt itself. LTBB will address those
arguments in its response to TOMAC'’s Appellant’&Bm Case Number 129816.

" TOMAC's reliance on case law from Alabama to supjits position that the revenue

sharing payments constitute state funds is misglaas the nature of those payments clearly
must be resolved based bichigans constitution and laws. (TOMAC Response Briel 2}.
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1963, art 11, 8 1. The oath represents the Goverfiduciary duty to the State to conform her
conduct as Governor to the requirements of the ttahen. See Lucas v Board of County Road
Comm’rs 131 Mich App 642, 663; 348 NW2d 660 (1984) (“[€]lisovernor has no less a
solemn obligation, see Const 1963, art 11, 8 1n thHaes the judiciary to consider the
constitutionality of his every action.”).

In her actions in directing payments to the Stabesyant to the Amendment, the
Governor has not done anything that violates thes@mtion. LTBB has made one payment to
the State while the Amendment has been in eff€rt.or about February 27, 2004, LTBB made
a payment to the State, directed to the Michigaat&gic Fund (“MSF”), for the period ending
December 31, 2003.(App at 90a). As will be further discussed in LTBB'’s response to
TOMAC'’s Brief on the Merits in Case Number 1298&ayment of funds to the MSF does not
constitute an appropriation. The Governor thus riatsacted inappropriately in directing the
LTBB to make this payment to the MSF (which is #ane means by which payments are mad
under the original terms of the Compact@pp at 80a, Compact § 17(C)(i)).

Furthermore, even if the Governor were in the fitiar attempt to direct any funds paid
by LTBB pursuant to the Amendment to an improperce] i.e. to a private interest, or to the
Democratic Party, as TOMAC envisions, that act Wt affect the validity of the Amendment
itself, but instead would present grounds for aifeitseparate “as applied” challerffeWhile
the Governor’s action in that instance might vieldte Constitution and her duties to uphold the
Constitution, the Amendment itself — which conteatpt action by the Governor that is

consistent with the Constitution — certainly does n

18 Of course, such a challenge would not be ripessnénd until the Governor were to
take such an actiorSee Straysupraat 544.
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The Court of Appeals’ decision on remand in thisecenust not be permitted to stand.
The Legislature did not violate the principles eparation of powers embodied in Const 1963
art 3, 8 2 when it approved the Compacts, includegtion 16 of the Compacts, by resolution,
The Governor also did not violate the principleseparation of powers when she agreed to th
Amendment to the LTBB Compact. In this case, therCof Appeals has attempted to impose
restrictions on the actions of the political braeslof government that the Michigan Constitution

does not. The Court of Appeals’ decision, themfts erroneous and should be reversed.
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